BACK TO BASICS

Plant & Machinery
Allowances: Fixtures

n aprevious "Back to Basics' article

(CPlant & machinery allowances')

we discussed the general conditions
that ataxpayer must satisfy to claim plant
and machinery capital allowances. One of
these was that the taxpayer must own the
plant or machinery asaresult of incurring
qualifying expenditure. For chattels this
isnormally straightforward. However, for
@xtures, it can be complicated and this
article provides an overview of this area.
All statutory references below are to the
Capital AllowancesAct 2001.

Property

Under English property law assets are
divided between “real' property (also
called ‘realty') and “persona’ property
(“personalty'). Real property includes
freehold land and “fixtures' (that is,
anything attached to the land so that it
becomes in law part of that land and
belongs to the owner of the freehold).
Personal property is everything else.
Under Scottish law the equivalents of
real and personal property are “heritable'
property and “moveabl€' property.

What was the problem?

In Sokes v Costain Property Investments
Ltd[1984] STC 204 the taxpayer, Costain,
held a 99-year lease of a property and
incurred expenditure installing lifts and
central heating equipment, but then
found no-one was able to claim capital
allowances. This was because, once
installed, the assets became in law the
property of the freeholder, so Costain
could not claim because it no longer
owned them. However, the owner of the
freehold had not incurred any expenditure
and so could not claim either.

Concern regarding this perceived
injustice led to the introduction in 1985
of aspecial set of rulesfor @tures, which
have developed into what is now CAA
2001, Chapter 14. These rules allow
capital allowances to be claimed by a
person incurring expenditure on @xtures,
by deeming the @xtures to belong to that
person, even if the person is not the legal
owner.
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Fixtures

For capital allowances purposes a @ture
is de@ned as “plant and machinery that is
so installed or otherwise ®ed in or to a
building or other description of land as
to become, in law, part of that building or
other land'. It al so speci®cally includesany
boiler or water-®lled radiator installed ina
building as part of aspace or water heating
system (s 173). Typical examplesinclude:
sanitary appliances and @ttings, hot water
and heating installations, ventilation and
air-conditioning installations, electrical
installations, lifts and many other kinds
of assets. Many, but not al, fixtures
will be treated as “integral features' by s

it is physically fixed or substantially
connected to theland. If an asset cannot be
removed without causing serious damage
to some part of the land or building to
which it is attached, it is likely to be a
@xture.

However, more recently the Courts
have given greater prominence to the
second test. This considers whether the
asset's attachment to the land is meant to
be a permanent and lasting improvement
of the land or building (in which case it
is a @ture), or whether it has been @ed
on a temporary basis and merely so the
asset may be used and better enjoyed as
achattel (inwhich caseitisnot a@xture).

For capital allowances purposes a @xture is de@nhed as plant and
machinery that is so installed or otherwise ®&ed in or to a building or
other description of land as to become, in law, part of that building or

other land'

33A, automatically qualifying for plant
allowances at the reduced rate of 10% per
annum. These include:

electrical and lighting systems

cold water systems

heating systems

air-conditioning systems

lifts.

For assetsthat are not integral features,
whether something becomes a fixture
depends on:

the method and degree of annexation
(broadly, how it is ®xed) and

the object and purpose of annexation
(broadly, why it is ®ed).

The @st test, which has historicaly
had the greater significance, suggests
that property is prima facie a ®ture if

In practiceit can sometimesbe dif@cult
to establish whether assets are @xtures.
However, some examples of fixtures
decided in cases are shown in Table 1
below:

To further complicate matters, a
sub-division of fixtures has arisen in
practice between “landlord's fixtures'
and “tenant's @xtures . Most commonly
tenant's @xtures comprise trade @xtures
attached by a tenant for its business and
which are removable during its tenancy
but not after it has ended. However, once
they are @xed, in law all of these assets
form part of the land and belong to the
landlord (unless and until the tenant
chooses to exercise his power and sever
them, when they revert back to being
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chattels), so they are still @tures in the
broadest sense.

Confusion can also arise because
the terms “fixtures' and “fittings' are
often used interchangeably, as if they
mean the same thing, which they do not.
This is potentially dangerous, because
“®tures has a speci® lega meaning,
as described above, whereas “fittings'
(effectively moveable chattels) does not.
And "@xtures have aspeci®c set of capital
allowances rules discussed below that do
not apply to "®ttings and which provide
a “comprehensive and exclusive code',
S0 a taxpayer may only claim capital
allowancesfor a®xtureif thoserulestreat
that person as owning the @ture.

Interests in relevant land

A key concept when considering capital

allowances for @tures is the “interest in

land' that is held by the taxpayer (ss 174

and 175). Aninterest in land may be:
the fee simple estate (freehold), or an

agreement to acquire it

alease, or agreement to acquire alease

the Scottish equivalents of the above

an easement, servitude, or agreement
to acquire an easement or servitude

a licence to occupy land (which in
HMRC'sview must be “exclusive', giving
permission to enter and remain on land to
exert control over that land).

Capital allowances are generally
available to the owner of the “interest in
therelevantland', whichincidentally isnot
the same concept as “relevant interest' for
industrial buildings allowances purposes
(s286). For plant and machinery purposes
the “relevant land' isthe land or building
of which the @ture becomes part (s 173)
and future entitlement to claim capital
allowances effectively attaches to that
interest.

Construction expenditure
When ataxpayer with an existing interest
in land installs ®tures during a new-
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build, extension or refurbishment project,
the taxpayer is deemed to own those
@xtures from the time of installation. If
that person does not have an interest in
land at that time, nu capital alowancesare
available. If two or more personswith the
same level of interest in the relevant land
jointly incur the expenditure, each isable
to claim for the expenditure each incurs.
If they have different interests, the ®ture
istreated as belonging only to the person
with the lower interest (s 176), although
the person with the superior interest
may be able to claim under the capital
allowances contributions rules (s 538).
Thisisillustrated in Example 1 below.

Example 1: landlord and tenant

John ownsafreehold of &eand Adrian
is hisleasehold tenant. Adrian installs an
air-conditioning unit and John agrees to
pay half of its cost. Adrian is the only
person able to claim capital allowances
under the @xtures rules (s 176), because
he has the lower interest. However, John
may claim for his expenditure under the
contributions rules of s538.

Table 1: Examples of @xtures that are not integral features

Video door entry systems, alarm systems,
boilers, crematorium cremators, swimming

pool ventilation and @ltration plant

Melluish v BMI (No 3)
Ltd [1995] STC 964

Domestic @ited baths and taps, mirrors,

towel rails, soap @tings, shower heads @ited
kitchen units and sinks (but not light @itings,
®@tted carpets, curtains, ‘mock coal' gas ®es

and white goods)

TSB Bank v Botham
(1996) 73 P& CRD1

Automatic and disabled public conveniences, JC Decaux (UK) Ltd v
bus shelters, information panels and

information boards

Francis [1996] STC
(SCD) 281
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For construction and refurbishment
projects, the claim is based on the actual
expenditure incurred on the fixtures,
by analysing available accounting and
construction records.

Acquisition of a new interest in land
In circumstances where a new interest
in land is created for a capital sum (for
example, aleaseis granted), thelesseeis
only able to claim capital allowances if
both partiesjointly elect for the ®turesto
betreated asbelonging to thelessee. This
isonly possible if the lessor would have
been entitled to claim capital allowances
(lessors that are not within the charge to
tax, such as pension funds, are regarded
as being within the charge to tax for this
purpose). The election must be made
withintwo years of thelease taking effect
(s183).

If a new interest in land is granted
for a capital sum, but the lessor was not
entitled to claim capital allowances (other
than simply not being within the chargeto
tax), the @tures are treated as belonging
to the lessee, but only if no person has
previously been entitled to allowances
and the @xture has not been used for the
purposes of a trade by the lessor or a
connected person (s 184).

Acquisition of an existing interest in
land

Where a property is acquired second-
hand, any ®xtures aready in place which
were owned (or deemed to be owned) by
the vendor are treated as belonging to the
purchaser (s 181).

Acquisitions: calculation of the amount
claimed
For second-hand purchases, the buyer's
claim for expenditure on @xtures is by
default based on a “just and reasonable
apportionment' of the total purchase
price for the whole property (s 562).
This is a specialist exercise and HMRC
guidance instructs Inspectors that they
must consult theValuation Of®eAgency
and not negotiate adjustments to those
®gures themselves. However, for @tures
on which the seller has claimed capital
alowancesthe buyer'sclaimisrestricted
to the seller's disposal vaue. In practice,
whereproperty issold for at least asmuch
as it originaly cost to build or buy, this
isnormally the full original cost claimed
by the seller, meaning that the allowances
clamedareall “clawed back' (s185). This
isillustrated in Example 2 below.
Example 2: apportionment calculation
Peter acquires an office building
for £2 million. Following a specialist
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valuation and apportionment exercise, it
is determined that the value of theland is
£500,000 and replacement costs for the
building and plant and machinery @tures
are £840,000 and £360,000, respectively.
Peter'sjust and reasonabl e apportionment
to those @xturesis £423,529.
Allowances may be restricted if the
vendor has previously made a claim.
Alternatively the buyer and seller
may jointly elect for the seller's disposal
value and matching buyer's claim to be
for a stated amount, provided that does
not exceed the original cost or actual sale
price of the @tures. The election must be
made within two years of the completion
date of the transaction (s 198). A similar
election may be made where an election
is made under s 183 to treat fixtures
as belonging to a lessee (s 199). These
elections are not possible for chattels.
Legislation also exists to prevent
the obtaining of a “tax advantage',
de@®ned as the obtaining or increase of
an allowance or avoiding or deducing
a charge (s 577). Where, as part of a
scheme or arrangement for obtaining a
tax advantage, a taxpayer brings into
account a disposal value which is less

than the “notional written-down value'
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of that plant (that is, assuming that all
allowancesthat could have been claimed
had been claimed), that notional amount
issubstituted for the actual disposal value
and neither a balancing allowance nor
charge may arise for the seller, but the
buyer's claim is restricted to the actual
low consideration (s 197). However,
merely electing for a low s 198 value
does not, of itself, fall to be treated as
coming within s 197.

Conclusion

Legislation and practice in relation to
plant and machinery allowances for
@xtures are extremely complicated and
this article gives only a basic overview.
Timely expert involvement is the key to
maximising tax savings and minimising
risksin this area.

Steven BoneisaDirector at The Capital
Allowances Partnership Ltd and can be
contacted on 01353 675224 or steven.
bone@cap-allow.com. Martin Wilson
is a Director at The Capital Allowances
Partnership Ltd and can be contacted
on 0116 2414148 or martin.wilson@
cap-alow.com
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Direct tax and stamp duty topics
already dealt with under Back to
Basics are Plant and Machinery
Allowances (997), NIC Contributions
(990), Expatriate Employees (988),
Tax Issues on an Asset Sale (967),
Pay As You Earn (940), LLPs
(916), Partnerships (915), SDLT on
Developments (909), Insolvency &
Corporation Tax (903, 904, 908),
Corporate Joint Ventures (902), Tax
Treatment of Leases (899 & 900),
Legal Professional Privilege (897
& 898), Non Domiciliaries (895),
Winding Up A Company (893),
Research & Development Reliefs
(886), PILONs (881), Private Equity
(870, 871), New Pensions Regime
(859, 860).

Please contact the Editor for a full
list of topics covered or if thereisa
subject that you would like covered
or would like to cover yourself.
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